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MVEMORANDUM COPI NI ON
VASQUEZ, Judge: This case is before the Court on
respondent’s notion to dismss for |ack of prosecution.
Respondent determ ned deficiencies of $124,429 and $266, 217 in
petitioners’ Federal incone tax for 1993 and 1994, respectively,

and accuracy-rel ated penalties under section 6662(a)! of $24, 886

1 Unless otherwi se indicated, all section references are to
the Internal Revenue Code in effect for the years in issue, and
all Rule references are to the Tax Court Rules of Practice and
Pr ocedure.
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and $53, 243, respectively.? The determ ned deficiencies are
|argely attributable to respondent’s disall owance of al
deductions clainmed by petitioners on Schedule C, Profit or Loss
From Busi ness.® Respondent disallowed the clainmed deductions on
the grounds that the expenses supporting such deductions (1) were
not incurred or (2) if incurred, were not paid for ordinary and
necessary busi ness purposes.

We shall grant respondent’s notion to dismss for |ack of
prosecution, and we shall enter a decision against petitioners
for the stated deficiencies and penalties. |In light of our
action, we consider it appropriate to explain the events in this
case.

Backgr ound

On July 14, 1997, petitioners filed their petition in this
case and requested that the trial be held in Phoenix, Arizona.
In addition to being signed by counsel for petitioners, the
petition was al so executed by each petitioner individually. The
address for petitioners listed therein was 8502 East Sutton

Drive, Scottsdale, Arizona.

2 Respondent later revised his determ nation to reflect
deficiencies in petitioners’ Federal incone tax of $121,661 and
$256, 860 for 1993 and 1994, respectively, and accuracy-rel ated
penal ties of $24,332 and $51, 372, respectively.

3 Respondent disallowed $314,678 and $424, 993 of Schedul e
C, Profit or Loss From Busi ness, deductions for taxable years
1993 and 1994, respectively.
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Trial was originally scheduled to take place during the
Court’s trial session commencing October 19, 1998. At the
cal endar call for such trial session, counsel for petitioners
subm tted an unopposed notion to continue. Through the notion,
counsel for petitioners represented to the Court that (1)
petitioner Frank A Luca (M. Luca) had been convicted on several
counts of fraud on January 5, 1998, and at the tinme was serving a
160-nmonth sentence in a Federal facility, (2) the whereabouts of
petitioner Sherry L. Luca (Ms. Luca) were unknown, and attenpts
by petitioners’ counsel to contact her had been unsuccessful, and
(3) M. Luca's business records had been seized by the Arizona
Attorney Ceneral’s office. The notion also indicated that there
exi sted 16 boxes of inconplete and unorgani zed copies of M.
Luca’ s business records and further suggested that petitioners
coul d substantiate the disallowed deductions once M. Luca had an
opportunity to review and organi ze such copies.* W granted the
nmotion to continue, and the trial was reschedul ed to take place
during the Court’s trial session comencing April 19, 1999.

On January 4, 1999, petitioners’ counsel filed a notion to
wi thdraw fromthe case, citing his continued inability to contact

Ms. Luca and the | ack of cooperation on the part of M. Luca.

4 The notion also stated that M. Luca had recently
undergone coronary artery bypass surgery, and that he had
required repeated hospitalization. No docunentation of these
facts, however, was provided.
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The Court ordered each petitioner to respond to counsel’s notion
by February 10, 1999, and served a copy of such order on each
petitioner by certified mail. The copy of the order sent to M.
Luca was returned with the envel ope narked “Undel i verabl e as
Addressed. Forwardi ng Order Expired”.>®

M. Luca responded to the Court’s order by letter dated
January 21, 1999, in which he inforned the Court that he was no
|l onger married to Ms. Luca and that he had no one to assist him
in locating the docunents necessary to substantiate the disputed
deductions. M. Luca requested that the case be postponed until
he was rel eased fromprison and was in a position to obtain his
busi ness records. Accordingly, we treated M. Luca’ s response as
a notion for continuance.?®

By order of February 26, 1999, the Court denied counsel’s
nmotion to withdraw wi t hout prejudice and granted M. Luca’s
nmotion for continuance insofar as the trial was stricken fromthe

April 19, 1999, trial calendar. The order further required M.

> This copy was sent to the Scottsdale, Arizona, address
listed for Ms. Luca on the petition.

6 Respondent filed a response to M. Luca's notion for
conti nuance, in which respondent stated that he had no objection
to the notion but requested the Court order M. Luca to (1)
“diligently undertake all steps that he can reasonably pursue,
given his incarceration, to secure the docunents by March 31,
1999;” (2) keep respondent informed of his efforts; (3) provide
any docunents obtained to respondent for review, and (4) provide
a status report to the Court every 4 nonths until the matter is
resol ved



Luca to:

(1) diligently undertake all steps that he can

reasonably pursue, given his incarceration, to obtain

by April 30, 1999, the docunents needed to try this

case or settle it; (2) keep respondent infornmed about

the steps he is taking to secure the docunents; (3)

once the docunents are secured, nmake every effort to

organi ze themand to deliver themto respondent for

review, and (4) file a witten status report with the

Court on or before June 25, 1999.
Respondent was al so ordered to file a witten status report with
the Court by June 25, 1999.

On April 30, 1999, respondent sent M. Luca a letter
rem ndi ng himof his obligations under the Court’s order and
requesting that he informrespondent of his efforts to secure the
necessary docunentation. M. Luca replied by letter dated My
10, 1999, but his reply nerely referenced an attached copy of his
above-descri bed notion for continuance. Respondent received no
further correspondence from M. Luca prior to the due date of the
status reports.

On June 22, 1999, respondent filed his status report in
whi ch respondent noted his limted correspondence with M. Luca
and M. Luca' s apparent |ack of success in obtaining the
necessary docunmentation. Respondent further requested that the
case be placed on the calendar for the next trial session and
that petitioners not be given any further continuances. M. Luca

failed to file the status report required of him The Court then

ordered the case to be restored to the general docket for trial,
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and the case was rescheduled for the Court’s June 5, 2000, trial
sessi on.

On May 31, 2000, petitioners’ counsel filed another notion
to continue. In addition to reciting information contained in
previ ous notions, this notion provided that new i nformation
regardi ng the whereabouts of Ms. Luca had been obtained and that
an effort to contact her was underway. The notion was cal endared
for hearing on June 5, 2000. Prior to such hearing, respondent
filed a notion to dismss for |ack of prosecution.

At the hearing on the respective notions, the Court was
notified that both petitioners’ counsel and respondent had
attenpted to contact Ms. Luca at addresses different fromthe
Scottsdal e, Arizona, address listed on the petition. Counsel for
petitioners had unsuccessfully attenpted to contact Ms. Luca at
2101 West Warm Springs Road, Apartnent 3216, Henderson, Nevada,
89014 (Warm Springs address), the address listed for her on
petitioners’ divorce decree. Respondent had unsuccessfully
attenpted to contact Ms. Luca at 1457 Harnony H lls Drive,

Hender son, Nevada, 89014 (Harnmony Hills address), her |ast known
address of record with respondent.

In addition to the addresses descri bed above, the existence
of athird potential address for Ms. Luca was nentioned at the
heari ng. Counsel for petitioners informed the Court that he had

recei ved a phone nessage from M. Luca in which M. Luca clainmed



- 7 -
to have a new address for his former spouse, who (according to
M. Luca) had remarried and taken the | ast nane of “London”.’
While M. Luca did not provide such address on the phone
nessage, ® petitioners’ counsel stated that he expected to have
such address wthin a week and that he would provide it to the
Court and respondent at that tine.

In addition to information regardi ng potential addresses for
Ms. Luca, counsel for petitioners further represented to the
Court that (1) Ms. Luca at one point had possession of the 16
boxes of copied business records, (2) M. Luca had been inforned
by his attorney in the divorce proceeding that Ms. Luca had
destroyed such copies, and (3) the records pertaining to M.
Luca’ s business (originally seized by the Arizona Attorney
Ceneral's office) allegedly had been turned over to Federal
prosecut or s.

At the conclusion of the hearing, the Court continued the
case and took respondent’s notion to dism ss under advisenent.
The Court al so ordered respondent to serve the notion to dism ss
on Ms. Luca using the Warm Springs address. This attenpted
service by certified mil was returned to respondent as

undeliverable with a notation of “Forwarding O der Expired”.

7 Petitioners’ counsel was unsure of whether Ms. Luca s new
| ast nane was spelled “London” or “Londen”.

8 Petitioners’ counsel indicated that this failure was due
to the time constraints inposed by his answering machi ne.
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On June 27, 2000, the Court ordered petitioners’ counsel,
M. Luca, and Ms. Luca each to file a response to respondent’s
motion to dismss on or before July 18, 2000. The Court further
required that a copy of such order be served on M. Luca, using
his address at the Federal prison facility, and on Ms. Luca,
using both the Harnony Hills and Warm Spri ngs addresses. Both
copies of the order sent to Ms. Luca were returned as
undel i verable.® Neither M. Luca, M. Luca, nor petitioners’
counsel filed the required response to the notion to di sm ss.
Furthernmore, the Court was never provided with details of the
third potential address for Ms. Luca to which counsel for
petitioners alluded at the hearing.

Di scussi on

Respondent’ s deficiency determnations are entitled to a
presunption of correctness, and the burden is on petitioners to
prove that the determ nations are erroneous. See Rule 142(a);

Wl ch v. Helvering, 290 U.S. 111, 115 (1933). Sinilarly,

petitioners carry the burden of proving that they are not liable
for the section 6662(a) accuracy-related penalties at issue. See

Rul e 142(a); Conpaqg Conputer Corp. v. Comm ssioner, 113 T.C 214,

226 (1999).

Rul e 123(b) provides for dism ssal of a case when a taxpayer

® The copy sent to the Harnony Hills address was narked
“Uncl ai mred”, while the copy sent to the Warm Spri ngs address was
mar ked “ Forwardi ng Order Expired”.
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fails properly to prosecute his or her case, fails to conmply with
the Court’s Rules or any order of the Court, or for other cause
whi ch the Court deens sufficient. D smssal of a case is a
sanction resting in the discretion of the trial court. See Levy

v. Conmm ssioner, 87 T.C. 794, 803 (1986). In determ ning whether

di sm ssal under Rule 123(b) is appropriate, the Court nust

bal ance two potentially rival considerations: “the policy in
favor of having cases heard on their nerits with the policy in
favor of avoiding harassnent to the defending party arising from

unjustifiable delay.” Freedson v. Comm ssioner, 67 T.C 931, 935

(1977), affd. 565 F.2d 954 (5th Gr. 1978). Gven the varied
circunstances faced by petitioners in this case and their
subsequent divorce, we analyze the notion to dism ss separately
wi th respect to each.

Mbtion To Disnmiss as to Petitioner Sherry L. Luca

The bal ance of the considerations in this case inclines
agai nst Ms. Luca. Having executed the petition which comenced
this proceeding, she was clearly aware of the existence of the
present litigation. Signing the petition, however, appears to
have been Ms. Luca’s only effort to prosecute the matter.

Al t hough represented by counsel, M. Luca not only failed to
provi de her counsel with information necessary for himto
prosecute the case on her behalf; she failed to correspond with

hi m what soever. She further neglected to provide her counsel
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w th an updated address at which she could be reached. Based on
the record before us, we are satisfied that Ms. Luca has no
intention of prosecuting this case. W shall therefore grant
respondent’s notion to dismss as to her.

Mbtion To Disniss as to Petitioner Frank A. Luca

The bal anci ng of considerations with respect to M. Luca is
admttedly nore difficult. M. Luca has been incarcerated during
the principal part of the litigation herein, and records
necessary for himto substantiate the deductions at issue are
allegedly in the custody of prosecutorial authorities. W note,
however, that incarceration does not alleviate the taxpayer of
his or her burden of prosecuting a case before this Court. See

Gay v. Conm ssioner, T.C Meno. 1989-666; Taylor v.

Conmi ssioner, T.C. Menp. 1989-186; Anmato v. Conmi ssioner, T.C

Meno. 1977- 305.

The Court has been cogni zant of M. Luca’ s predi canent, as
evi denced by the continuances that have been granted thus far.
Nonet hel ess, the Court has made it clear that it is not wlling
to continue the case indefinitely. Rather, we have ordered M.
Luca to “diligently undertake all steps that he can reasonably
pursue, given his incarceration,” to obtain the docunents
necessary to try or settle the case, and to report to the Court
regarding his efforts. Gven that M. Luca has denonstrated his

ability to communicate in witing with the Court and respondent,
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at a mni mumwe woul d have expected M. Luca to provide us with
copi es of correspondence to authorities allegedly in possession
of his business records. Instead, M. Luca failed to file the
requi red status report, and we have no indication that M. Luca
has undertaken any efforts to obtain the docunentation necessary
to support his case. |In addition, M. Luca failed to conmply with
our order that he respond to the notion to dismss presently
before us.

Wil e a taxpayer has an interest in having his or her case
heard on the nmerits, the Conm ssioner has the right to obtain
judicial resolution of tax disputes within a reasonabl e period of

time. See Freedson v. Conmm ssioner, supra at 935. As this case

heads into its fourth year before the Court, respondent’s
interest in obtaining a resolution of the tax liabilities at
i ssue becones increasingly conpelling.

In balancing the interests of M. Luca agai nst those of
respondent, we find that the considerations in this case favor
respondent. Sinply put, M. Luca has not provided the Court with
any indication that he intends to nove this case forward in the
foreseeable future. The renmedy of dismssal is admttedly harsh
but we see no alternative that will adequately protect the
interests of respondent. “Although a court nust explore
meani ngful alternatives prior to dismssing a case, it need not

al ways exhaust every sanction short of dism ssal before final
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action.” Edelson v. Conm ssioner, 829 F.2d 828, 831 (9th Cr.

1987), affg. T.C. Meno. 1986-223. Accordingly, we shall grant
respondent’s notion to dismss as to M. Luca as well.
To reflect the foregoing,

An appropriate order of

di sm ssal and decision will be

ent er ed.



